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Deposition Misconduct:
Rules, Risks, and Remedies

“[T]lestimony of witnesses who were kicked by plaintiff’s attorney while the
witnesses were responding to defendants’ attorney’s inquiry . . . should not be
considered as evidence . .. because there is no way of knowing what the
testimony would have been if the witnesses had been left alone.”

~West v. Irwin, E.D. Wash. 2006

By Mark J. Fucile
Fucile & Reising LLP

Last year, the ABA issued a comprehensive ethics opinion discussing
witness preparation generally. Formal Opinion 508 (2023), which is available on
the ABA website, surveys the topic broadly along a spectrum from preparation
before testimony to lawyer conduct when a witness is actually testifying. In this
column, we’'ll address a narrower, but more common, subset of deposition
misconduct that the ABA opinion touches on: improper “coaching” during
depositions and improper objections intended to impede the questioner. With the
former, a lawyer attempts to improperly “coach” a witness through “speaking”
objections that suggest the “correct” answer? or signals an answer to a witness
through “old fashioned” facial gestures? or kicks under the table* to newer
technological-enabled techniques such as off-camera whispers during “remote”
depositions.> With the latter, a lawyer attempts to impede legitimate questioning
by repetitive “form” objections® or extended colloquies’—particularly when the

deposition concerned is subject to a time limit.2 With both, we’'ll look at the rules
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involved, the risks to the lawyer engaging the conduct, and the remedies
available to opposing counsel.

Before we do, four caveats are in order.

First, by focusing on these two areas, | definitely do not imply that these
are the only issues that can arise in either depositions or discovery more broadly.
RPC 4.4(a) prohibits a lawyer from using “means that have no substantial
purpose other than to embarrass, delay, or burden a third person, or use
methods of obtaining evidence that violate the legal rights of such a person.”
Washington RPC 4.4(a) is based on the corresponding ABA Model Rule and the
latest version of the ABA’s Annotated Model Rules of Professional Conduct
catalogs a wide variety of “bad behavior” during depositions and other
discovery.® Washington’s appellate courts have also long spoken to the need to
“play fair” in discovery generally and with witness testimony in particular.°

Second, we'll focus on depositions rather than hearings or trials. Although
similar conduct can occur in court, the presence of a judge often lessens the
probability of similar mischief or subjects the lawyer involved to immediate

judicial intervention if misconduct occurs.t
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Third, we'll focus on civil proceedings. Although depositions can be taken
in limited circumstances in criminal cases,'? they are usually central to civil
cases.

Finally, we’ll focus on conduct that occurs during the deposition itself
rather than before or after. That said, improper conduct preceding and following
depositions is equally fraught.!3

Rules

The rules governing deposition conduct are a blend of procedural and
professional regulations. They address both improper coaching and improperly
impeding the questioner.

Washington Superior Court Civil Rules 30(h)(2) and (5) speak to,
respectively, objections and private consultations:

Objections. Only objections which are not reserved for time of trial
by these rules or which are based on privileges or raised to
guestions seeking information beyond the scope of discovery may
be made during the course of the deposition. All objections shall be
concise and must not suggest or coach answers from the
deponent. Argumentative interruptions by counsel shall not be
permitted.

Private Consultation. Except where agreed to, attorneys shall not
privately confer with deponents during the deposition between a

guestion and an answer except for the purpose of determining the
existence of privilege. Conferences with attorneys during normal
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recesses and at adjournment are permissible unless prohibited by
the court.

Federal Rule of Civil Procedure 30(c)(2) is largely to the same effect,
noting that “[a]n objection must be stated concisely in a nonargumentative and
nonsuggestive manner.”

Washington RPC 3.4(a) and (c), in turn, address both improperly impeding
another party’s legitimate access to evidence and the failure to follow court rules:

A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence ... A
lawyer shall not counsel or assist another person to do any such
act;

(c) knowingly disobey an obligation under the rules of a tribunal
except for an open refusal based on an assertion that no valid
obligation exists][.]

Deposition misconduct may also trigger RPC 8.4(d), which prohibits
“conduct that is prejudicial to the administration of justice[.]’** Depending on the

circumstances, RPC 3.3(a), which addresses candor to a tribunal, may also

apply if the misconduct results in false testimony.®
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Risks

Deposition misconduct risks both court-imposed sanctions and regulatory
discipline. Although not mutually exclusive, the risk of sanctions usually
precedes disciplinary proceedings for two reasons.

First, the misconduct occurred in an ongoing proceeding. The deposition
involved may be central to the case. Even if not, the misconduct if repeated may
occur in other depositions that potentially involve critical evidence. Either way,
the party on the receiving end of the misconduct will ordinarily have a strong
incentive to raise it with the court. In Washington state court, sanctions are
available under Civil Rule 37(a) in the context of a motion to compel and Civil
Rule 37(b) if the conduct violates an order already issued by the court. Available
sanctions under Civil Rule 37(a)(4) are monetary: “the reasonable expenses
incurred in obtaining the order, including attorney fees[.]” Civil Rule 37(a)(2) also
incorporates by reference the range of direct controls on discovery conduct
included in Civil Rule 26(c) governing protective orders. Sanctions under Civil
Rule 37(b) are potentially broader if the deponent is a party and the attorney’s
misconduct is attributed to the party—ranging from adverse inferences to (in the

extreme) dismissal in addition to fees.1® Although rare, disqualification may also
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be considered under the court’s inherent authority to control the conduct of
counsel appearing before it.1” Similar sanctions are available in federal court.!8

Second, while a bar grievance is not precluded, that can be a long
process and bar investigations are ordinarily deferred until ongoing litigation has
concluded.’® That said, lawyers have been disciplined for conduct that was
earlier sanctioned by courts.?°

Gladden v. State illustrates the risk of improper coaching.?* A lawyer in
Spokane whispered answers to his client while off-camera during a Zoom
deposition. The court sanctioned the lawyer several thousand dollars. By the
time the misconduct in Gladden came before the court, the parties had reached a
settlement. By contrast, in a similar case from federal court in Massachusetts—
Barksdale School Portraits, LLC v. Williams—the parties were still litigating when
the misconduct surfaced.?? The court disqualified the lawyer, referred him for
professional discipline, and held that the whispered exchange—which had been
recorded on Zoom—could be played to the jury.

Teck Metals, Ltd. v. London Market Insurance, in turn, involved impeding
a deposition through repetitive form objections and related colloquies.?® The
federal court in Spokane found that the defending lawyer’s “form” objections

“after virtually every question serve no purpose other than to disrupt the orderly
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flow of the deposition.”?* The court also noted derisively the many accompanying
colloquies offered under the guise of “educating opposing counsel as to how to
cure the question.””® The court ordered that the witness be re-deposed and left
the door open for further sanctions if lawyer continued the misconduct.

Lawyer misconduct that prejudices the client involved potentially raises
further consequences beyond sanctions and regulatory discipline. If a client’s
case is harmed by the lawyer's misconduct—such as the order in Barksdale that
the lawyer’s recorded whispered answers could be played to the jury—it is not
hard to imagine that a legal malpractice claim may follow. The misconduct may
also create a disqualifying conflict for the lawyer if the client’s case has been
harmed by the lawyer’s misconduct.?®

Remedies

Formal remedies are available under the rules noted earlier, typically
framed as motions to compel, motions for protective orders, or outright motions
for sanctions depending on the circumstances. Formal motion practice, however,
has inherent practical limitations short of the most egregious circumstances.
Courts have noted the difficulty of gauging lawyer misconduct on the “cold
record” of a deposition transcript, with the federal court in Spokane, for example,

observing in a case involving speaking objections: “The Court is mindful that the
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written transcript does not provide the Court with the ability to gauge the passage
of time, the tone, the inflection, the attitude or demeanor of any particular
speaker.”?’ The same court in a different case acknowledged the occasional
judicial reluctance to wade into discovery disputes: “Suffice it to say that this
motion is the bane of any trial judge’s existence and is often the most difficult to
sort through and rule upon.”?®

Practical alternatives to formal relief will vary with the circumstances and
the personalities involved. Because conferral is often required by local court rule
as a predicate to a motion anyway, simply talking to the other side has no
downside.?® Offering a standing objection or a stipulation that all objections other
than privilege are reserved may provide a practical solution by taking away the
claimed reason for the other lawyer to interject.>° Although more expensive,
video recording a potentially problematic deposition may implicitly “clean up” an

offender’s behavior or at least provide a more vivid record if it does not.3!
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